
How Can You Say That?  Freedom of Speech and of the Press
-- Doug Wilhide
Congress shall make no law... abridging the freedom of speech, or of the press...”
-- the First Amendment
The press is the enemy,
-- Richard Nixon (and many others)
Pulitzer Prizes sometimes slip through the grasp of big media organizations and wind up in the hands of small time journals and journalists.  Some of the key decisions in the long legal journey of how the United States protects freedom of the press and freedom of speech also have focused on entities less well known than the New York Times.
One of these was a 1931 Supreme Court case involving a low-circulation, low frequency  “scandal sheet” called The Saturday Press, published in Minneapolis by a muckraker named Jay Near.  Near v. Minnesota was the topic of a talk by University of Minnesota Professor Jane Kirttley on January 21, 2012 at the Minnesota History Center.  
The Saturday Press published only six issues before it was shut down by a crusading Hennepin county attorney named Floyd B. Olson, who soon would be elected governor for the first of three terms.  Near was an out-and-out racist who attacked Jews, Catholics, Blacks and pretty much everyone else who was not Nordic and in agreement with him.  This was not all that unusual in Minnesota, which has a long history of rabid, radical and/or racist journalism that dates back to the mid-nineteenth century. 
But Near was messing with the wrong people.  He accused the police chief, the grand jury and even Olson of being part of a conspiracy of “Jew Gangs” who were “practically ruling” the city in cahoots with crime figures involved in the trade and transport of booze.  In November 1927 Olson filed a complaint under the Minnesota Nuisance Law and got an injunction from Hennepin County judge Matthias Baldwin to shut down the paper. 
Near’s case was argued by Thomas Latimer, a future mayor of Minneapolis (not related to George Latimer, a more recent mayor of St. Paul.)  He lost.  The verdict was upheld by the Minnesota Supreme Court which compared the “annoyance” of The Saturday Press to “houses of prostitution... lotteries... noxious weeds... and dogs.” The Court claimed that “he who uses the press is responsible for its abuse.”
Near brought a revised complaint back to Hennepin county court but Judge Baldwin again ruled against him, enjoining him from “editing, publishing, circulating... or giving away free” his scandalous newspaper.  The MN Supreme Court upheld the decision, arguing that Near could only operate a newspaper as long as he did it “in harmony with the public welfare.”
By this time Near was out of money but the case went to the U.S. Supreme Court with funding and legal assistance provided by Robert McCormick of the Chicago Tribune.  The Court reversed the lower court rulings in a 5-4 decision, saying that “previous restraint” of published opinions violated the First Amendment’s protection of free speech (and applied to states via the Fourteenth Amendment). 
It also declared the Minnesota “Gag” law unconstitutional and said that “nuisance laws” are “the essence of censorship.” While there were a few exceptions to what became known as prior restraint (publishing movements of troops during time of war, publishing obscenity, directly inciting  violence, etc.) “abstract advocacy” could not be restrained.  Or, as Justice Hugo Black would say in a later case, “No law means no law.  What part do you not understand?”
That’s the short version of the case, some of it collected from Wikipedia.   It took Prof. Kirtley almost an hour to get there. She is a lawyer, a teacher of journalism law and ethics, and, as she said, “I’m not a historian, nor do I play one on TV.”  She has a tendency to go off on tangents -- interesting and articulate ones, but not necessarily in the direction of telling a cohesive story.  Here are some of the other points she made:
* Freedom of speech and the press was not much of a focus for the Supreme Court during the 19th century and Near v. Minnesota was one of the earliest cases that set a high bar for interfering with these First Amendment rights.  One famous exception was a case brought by Annie Oakley over false accusations distributed through “new technology” -- the telegraph -- that was remarkably similar to contemporary concerns about lies and false information promulgated on the internet.
* The United States is unique in the way it protects the press.  Other “mature democracies” balance individual freedoms against Civil Codes.  They support the Enlightenment values that stress individual freedom of thought and expression, but often give priority to societal values.
* One question the Supreme Court has never addressed is “who is the press?”  Part of this is a fairly simple issue -- the New York Times and Minneapolis StarTribune are clearly part of the press, but how about occasional bloggers or freelance paparazzi? The more complex issue is that the Court doesn’t want to “license” the press.  The Founders did not argue, as other countries have, for a “free and responsible press.”
* The phone hacking scandal in Britain has raised this issue and Kirtley thinks that Britain will soon enact laws defining the responsibilities of the press.  Most younger democracies have long sections in their laws about what constitutes a responsible press. In Rwanda, for instance, it’s against the law to publish articles that deny the genocide or incite violence. In China it’s legal to complain, but illegal to call for reform since that would become “a national security issue.”
* In the U.S. we rely more on self regulation.  When the Cincinnati Enquirer published a story about Chiquita Banana’s abusive labor and marketing practices based on a reporter’s tapping into the company’s emails, the paper published a “repudiation” of the reporter’s methods, but not a “retraction” of the facts presented.
* Nuisance (or gag) laws were supposed to protect “the goodwill” of society, but it was easy to use them to protect the powerful. One way to prevent attacks was to get a temporary restraining order (TRO) to stop a publisher from publishing.  This is what happened in the Near case:  part of the restraint was that he could only publish again if galleys had been previously approved by a judge.  But TROs are supposed to maintain the status quo while awaiting further court proceedings.  Kirtley believes that the status quo for a publisher is to publish and so a TRO should never be issued against the press.
* Future decisions further limited the ability of government entities to restrict the press.  In New York Times v. United States -- the Pentagon Papers case --  Nixon “had a bad Sunday.” The same newspapers that ran nice pictures of his daughter Tricia being married the day before also carried the first of the secret papers leaked by Daniel Ellsberg.  Nixon had the attorney general send a telegram asking the Times to stop any further publication.  They declined.  The Nixon administration then went to district courts in New York and Washington. In New York the court favored the administration, but it did not in Washington. 
Within a remarkably quick two weeks the case went to the Supreme Court.  The Court ruled that the burden of proof was on the government to show that prior restraint was warranted.  It was not a unanimous decision -- each Justice wrote a separate comment -- but the conclusion was that national security alone does not justify prior restraint.
* In New York Times v Sullivan an Alabama official claimed the Times had libeled him in an ad that said the city of Birmingham had jailed Martin Luther King on false charges.  The Court ruled that the First Amendment protects the right of the press to publish false statements made without malice.  While there were minor errors in the Times ad, the facts were valid... and it’s hard to prove “malice.”
* There are other instances where the Supreme Court has left some uncertainties.  Publishing obscene speech is prohibited but there is no clear definition of “obscenity.”  To make it legal, some kind of social merit must be part of what is called obscene and Court rulings have been very accommodating to this. In the Near case, many of the accusations of bribery, fraud, bootlegging, etc. proved to be true, though “thinly supported with facts on the ground.”  
* Another instance is in the area of intellectual property.  Professor Kirtley is surprised by “the amazingly effective” grassroots effort by Wiki and others to hold up the SOPA and PIPA bills in Congress.  Protection of intellectual property is a key part of the Constitution and predates the Bill of Rights.  The legal argument is a burden of proof issue: do property owners have to make the case that their rights have been violated?  Or do publishers have to make the case in favor of “fair use” of protected information?  
Kirtley thinks the SOPA and PIPA laws as currently written go way overboard with “draconian” measures that would shut down both “rogue sites” and Google and YouTube if any violation of intellectual property rights was claimed.
*  Freedom of the press and of speech is of profound importance to Americans.  We take these rights as an “article of faith” about what makes us who we are and we need to pay close attention to any effort to constrain them.
Q&A
* How large was The Saturday Press in terms of circulation?  It had a very small reach, unlike other radical papers of the time such as the Duluth Ripsaw -- another racist scandal sheet.  It wasn’t the power of The Saturday Press that got Near into trouble, it was taking on the powers that be.
* Has the Supreme Court ever tried to define “religion?”  Yes, but not very rigorously.  There were some cases argued over the right to use drugs like peyote as part of religious ceremonies.
* Compare the Wikileaks situation with the Pentagon Papers case.  There are similarities but a lot more differences.  After the Pentagon Papers case it’s very hard to constrain press activity before publication. One reason we haven’t heard more is that there’s a question about whether the U.S. even has jurisdiction over what Wiki does...  “who has jurisdiction in a virtual world?”  The Asian Wall Street Journal paid large sums of money for suits brought in Singapore, so it finally shut down its operations there and just published online.
Administrations of both parties are slow to build up jurisprudence on this issue.  Kirtley thinks what will happen is court cases that take place after publication rather than before.  Even after Near v. Minnesota was decided, the Court said that Near could be sued after publishing if individuals could prove they were libeled.
* Can TV commentators like Rush Limbaugh be held liable?  After New York Times v. Sullivan it’s hard to do this.  The Court has ruled that it’s in the public interest to have vigorous public debate about political issues.  Some errors of fact do not constitute libel unless the claimant can prove that there is “reckless disregard for the truth” and “actual malice.”
* What about Citizens United?  Unlike most of the audience, Kirtley thinks this was a good decision -- at least on legal grounds.  The Court has repeatedly supported the idea that corporations are like people under the law and therefore they are entitled to similar protections.  What the Court actually said was that Congress “got it wrong” and needs to  rewrite laws governing the free speech rights of corporations.
*  What is the difference between freedom of the press and freedom of speech? It’s really a question of what is in the public sphere and what is private.  Most of the landmark cases have involved “political speech.”  In the Phelps family case (religious whack jobs who interrupt funerals of veterans with signs about abortion and gay marriage) the courts have ruled that the Phelps are saying, essentially, “We’re in trouble now because of these societal trends.”  That’s political, public speech and the courts are “reluctant” to restrain it.
* Are permits for demonstrations legal?  The Court has said that localities don’t have the right to restrict content or viewpoint, but they do have the right to impose “acceptable restrictions” such as “time, place and manner” of protests.  
*  What responsibilities DOES the press have to deserve this kind of freedom?  The First Amendment makes no mention of “responsibility” and for good reason:  it’s too easy for governments to say the press is responsible when it’s nice to them and irresponsible when it criticizes.  But the press needs to be credible with the public.  Prof. Kirtley thinks this issue should be decided “in the court of public opinion, not in the courts of the United States."
COMMENT
Prof. Kirtley is an engaging speaker, in an academic kind of way.  She herself admits she could -- and has -- rambled on for hours on her subject.  In fact she appeared on the TV show, Almanac, the night before commenting on the furor over SOPA and PIPA.  If you want a clear, concise talk about an issue, she’s not the one to go to.  But she has broad and deep knowledge of both media law and media ethics and her views are worth hearing.
She’s right about one thing: she’s not a good historian.  I find this odd, since journalism has been called “contemporary history” and the law emphasizes precedent and jurisprudence that extends over centuries. Seems to me both lawyers and journalists need a finely tuned knowledge of history.
Kirtley left out a lot of detail on the Near v. Minnesota case. For instance -- Near’s partner with The Saturday Press was Howard Guilford, who published the Duluth Ripsaw.  It had a large circulation in northeast Minnesota and the Iron Range and was one of many radical, racist papers in the state.  A lot of its diatribe against Jews echoed the Nazi propaganda in Europe at the time.
Guilford took on some of the key figures -- both criminals and government officials -- in the bootlegging trade that flourished in Minnesota in the ‘30s.  He was gunned down after the first issue of The Saturday Press appeared and ended up in the hospital, where he was attacked again.  He later joined the staff of the Twin City Reporter and continued to investigate organized crime.  He was shot and killed in 1934.
Postscript
After the talk we browsed through the excellent History Center exhibit, “1968.”  It’s a little over-focused on Vietnam, but it also includes interesting artifacts ranging from an Apollo space capsule to household items and advertisements of the period.  Walter Cronkite’s reporting runs in loops on one TV while episodes of Laugh-In run on other screens.  There are displays about Martin Luther King’s assassination and feminist protests of the Miss America pageant and a fun quiz on music trivia of the times (what was the only song that included Herb Alpert both singing and playing with the Tijuana Brass?  Hint:  it was their only #1 hit.)
We’ve seen the exhibit twice now and two displays got to me both times.  I can’t help but mutter an emphatic “asshole!” when I see Chicago mayor Daley deriding the protesters on the streets during the Democratic convention, and I can’t help tearing up at the display that shows Robert Kennedy after he’s been shot in Los Angeles.  Go see it if you can.  The exhibit has added extended hours but ends Feb 20.

