
The More Things Change:  How and Why the Constitution Was Born
-- Doug Wilhide

Woody Holton, a professor at the University of Richmond, presented the first in a series of lectures about the Constitution as part of the History Forum at the Minnesota History Center on Saturday, October 22, 2011.

He’s the author of Unruly Americans and the Origins of the Constitution which was a National Book Award finalist and has been taken up by BOTH the Tea Party and the Occupy Wall Street movement.  His research is deep and broad and reveals a period in U.S. history far too little understood by those who cite the Constitution to support whatever prejudices they want to justify.

Holton began by expressing amazement at the size of the audience:  “It’s Saturday morning -- why are you all here!!?  If I was in Richmond I’d be lucky to get 10 people out of bed for a talk about the Constitution, let alone 230!”

He then asked the audience to name the thing they liked best about the Constitution.  He collected 12 answers.  Ten of them were not actually in the Constitution.  Freedom of speech, separation of church and state, the right of women to vote, term limits, the right to privacy... and half a dozen others are in the Bill of Rights or later amendments.

It’s not that the founding fathers didn’t care about civil rights when they gathered in Philadelphia in 1787, but “that was not why they were there.” The document they submitted to the states for ratification did not include a bill of rights.  Americans rose up in opposition and demanded one and the Bill of Rights was a “strategic concession” in order to get a Constitution ratified.  “People who cherish their rights should not thank the founding fathers for the Constitution; they should thank the people who hated it.”

So why were the founding fathers in Philadelphia?  It wasn’t to guarantee civil liberties as we were taught “by inaccurate history text books.”  It was because America’s leaders (people like Madison, Washington, and Hamilton) thought “the people had failed.”  In 1776, 90% of American voters were farmers. (There was more occupational diversity among slaves than among white citizens.)  They said they wanted ordinary people to govern -- “people like us.”  The elites said, OK.  Do it.  But in the eleven years between the Declaration of Independence and the Constitutional convention, the country had been driven into the ground. “The people had blown it.”

Hamilton thought this was due to “an excess of democracy.”  Others referred to “democratized tyranny” and to “democratic licentiousness.”  In a spectrum with tyranny on one end and anarchy on the other, the Declaration of Independence had moved too far toward anarchy and the Constitution was intended to “walk us back’ toward the middle.

In the 1780s America was very much “horse country.”  Horses were the primary mode of transportation in both country and city.  The language of the time uses horse metaphors a lot.  We needed to “take up the reins” of the “unruly steed” of popular democracy.  Jefferson (who called Washington the “finest horseman of his age”) thought we needed to “pull back on the reins” and “put the bit in the teeth” of governance.

There was precedent for this feeling in revolutions that had failed to deliver on their promise and there would be more examples in the future.  The French and Russian revolutions “started out being against tyranny and ended up with the guillotine and the gulag.”

So the founding fathers set up a system of checks and balances that would make it “really hard” to move a bill all the way to becoming a law.  An electoral college chose a president.  Senators were appointed by state legislatures.  (Holton recalled his aunt, who lived to 102, and could remember the days when Senators were not elected.)  The Supreme Court was “triply removed” from popular vote:  people voted for state legislators, who voted for electors, who named a president, who appointed the Justices.

This displacement was not the case at the state level.  In most states, elections for the legislatures were held every year.  South Carolina was the only one to vote every two years.  Connecticut voted every six months.  State senates were very weak and most state governors had very little power (none of them had a veto).  Once a bill passed the lower houses, there were no effective stops to it becoming law.

The Constitution, on the other hand, is much less democratic than any of the early state constitutions.  It’s less accountable to ordinary farmers and favored “the underdog” -- people who were not farmers.  So the Constitution began as “an underdog’s Constitution” and “an undemocratic Constitution.”

Why did the founding fathers do what they did?  Some historians argue that it was because of their deep reading in the classics and their desire to have balance -- a government modeled after ancient Greece.  Holton thinks it was more due to their actual experience from a time when popular democracy was not working and each state was as independent from each other as the modern U.S. is from Canada or Mexico.

American voters in the 1780s wanted a “farmer’s paradise.”  The two things farmers were most concerned about were the weather -- which government couldn’t control -- and taxes, which it could.  Between 1776 and 1787 every state legislature passed multiple tax cuts.  They also passed laws that relieved farmers of their debts and repeatedly passed “tax holidays.”  More than half of them established paper currencies which made it easier for farmers to pay debts. 

The trouble with all this was that a “farmer’s paradise” was a “creditor’s nightmare.”  There were two kinds of creditors: private creditors -- merchants who sold goods to farmers on credit; and public creditors -- banks and people like Revolutionary soldiers who owned government bonds.  There were thousands of people who depended on these bonds and the U.S. government had pledged to pay them off at 6% interest.  But as the states kept cutting taxes they didn’t have the money to pay the Federal government and it couldn’t make good on its bond obligations.  This was great for taxpayers, but both private and public creditors were being ripped off.

Article 1, section 10 of the Constitution says that states shall make no laws obstructing contracts and they are forbidden to print paper money.  This clause is hardly ever mentioned today, but it was the most important part of the document for the founding fathers.  One of them called it “the soul of the Constitution.”  Two Pennsylvania delegates said that if this was the only thing in the Constitution, that was enough to warrant ratification.

So what we have is an underdog’s Constitution, an anti-democratic Constitution, and a “creditor’s Constitution.”  Times changed but the history remained.  The Federal government was urged to intervene in a series of severe economic collapses and panics in the late 18th and early 19th centuries.  It had the power to print paper money but it didn’t do so until 1862, when it needed to finance the Civil War.

Why were the founding fathers so interested in protecting the rights of creditors?  In 1913, Charles Beard wrote his famous book, An Economic interpretation of the Constitution.  He asked how many of the founding fathers were creditors: almost all of them.  He argued that they were just looking after their own interests.  Holton disagrees.  It’s significant that Madison and Hamilton, two of the three authors of the Federalist Papers, were not significant bond holders.

Madison, who became known as “the Father of the Constitution,” was 36 years old in 1787 and still living with his parents.  He wanted to get out of the house and set himself up in business but couldn’t find anyone to lend him money.  Washington was among the richest men in the country (“he speculated successfully in land, but most of his money came from marrying the wealthiest widow in Virginia.”)  He wouldn’t lend money to Madison.  Same thing with James Monroe.  Same thing with Thomas Jefferson, who wrote him from France saying that he couldn’t lend money because “there was no protection of credit in the United States.”

Madison said he wanted a Constitution that would guarantee him “the right to lose a lawsuit.”  He wanted solid laws on the books that would allow creditors to sue debtors who defaulted.  That would put the courts on the side of creditors and allow a more stable economy.  But it wasn’t just Madison’s desire to “get out of his parents’ basement.”  In 1787 America was in a deep recession.  Real estate values had dropped and there were widespread protests against taxes and the rich.  Nobody wanted to lend money. Sounds like today.

So the Constitution was not only anti-democratic and pro-creditor.  It was “a capitalist Constitution” as well,  But not solely capitalist.  Madison and others wanted a Constitution that would make the U.S. a safe place for investment.  They thought this would spur economic growth and raise everyone up.  They wanted to “take power away from the ordinary farmers for their own good.”  In this sense, they approved a “paternalistic Constitution.”

Were they right?  Had the ordinary people run the country “into the toilet... or, more accurately, the chamber pot?”  There is evidence both ways.  Certainly the farmers had pushed irresponsible laws through the state legislatures.  On the other hand they were being crippled by high taxes.  The country was in a deep recession, the government couldn’t pay off bond holders (there also was wide-spread speculation in government bonds), and farmers were carrying tax loads two to three times higher than when they revolted against England on the slogan, “taxation without representation.”

So what the founding fathers came up with during their 100 days in Philadelphia was a Constitution that favored the underdog (those 10% of citizens who weren’t farmers); one that was anti-democratic in comparison to every state constitution; one that was pro-creditor; one that was written to support capitalism; and one that was based on an elitist paternalism.  And -- most significantly -- one that did not include a Bill of Rights.

Q&A.
What was the rationale behind the 10th Amendment, the last in the Bill of Rights?  The 10th amendment basically says that if we forgot anything then there is still a way to prohibit or allow it... and that power goes to the states or the people, not the federal government.  

The founding fathers were worried that if they forbade the government to do some things (as in the first 9 amendments... “Congress shall make no law...”) and not others, the assumption would be that those things not forbidden would be allowed.  Protecting some rights might leave others vulnerable.  The 10th was a “sweeping clause”  to make sure that the federal government wouldn’t overstep its bounds.  Holton thinks that the 10th Amendment may offer the strongest argument that the Obama healthcare plan is unconstitutional.

What other kinds of things were playing out in the country between 1777 and 1787?  There was a lot of official chicanery going on regarding taxes.  South Carolina’s leading industries were rice, tobacco and indigo, all of which required credit.  The farmers were chronically in debt.  Often their main assets were horses, but they’d have to sell a $100 horse for $10 in gold coin to pay a creditor.  So they attacked tax collectors and shut down courthouses.

In Pennsylvania the preferred way to go after farmers who couldn’t pay their debts was to confiscate their livestock.  By law, foreclosures had to be done at a courthouse and livestock was “an asset that carried itself to the courthouse.”  But the farmers cut down trees and dug ditches to block the roads so the sheriff couldn’t get the livestock through.  Shay’s rebellion in Massachusetts was about wealthy merchants requiring payment of debts in gold and silver which most farmers didn’t have.

All of this played into the clauses in the Preamble about insuring domestic tranquility and providing for the common defense.  We tend to think of these in terms of international conflicts and war, but they were put into the Constitution to allow the federal government to control anti-tax activities.

Given that the real rationale for Constitution came from the founders’ practical, local experience in the 1770s and 1780s, rather than their erudition and lofty ideals, does strict constructionism make any sense?  Holton recounted a conversation with Justice Alito.  They were gathered at a reception for the National Book Award, which carried a prize of $50,000.  Holton didn’t win (“I was pouting.  I could have used the money.”) and Alito came over to congratulate him.  “You should have won,” he said.  Horton thanked him then blurted out the same question about strict constructionism.  Alito patted him on the shoulder, smiled and walked away.

Holton thinks the founding fathers were “sincerely anti-democratic.”  They wanted a Constitution that protected creditors because they honestly felt it was best for everyone.  They were not as self-serving and cynical as Charles Beard claims.  They thought the provisions that removed decisions from the people were the only way to prevent recessions like the one they were living through.

“The founding fathers had different reasons for writing the Constitution than we have for loving it.”  We have turned it into something different from what it was intended to be.  They wrote it to protect the interests of the elites (including themselves) and we have turned it into “an underdog’s Constitution” that we think should protect those without power.  We’ve amended the original document 27 times and most of those amendments are in opposition to the intent of original document.

In the famous picture of the Constitutional convention, all of the people present are wealthy men.  But there were “ghosts” in the background, including the ordinary farmers who made up the vast majority of citizens.  This put restraints on what the founding fathers felt they could do. Madison, for instance, wanted a Federal veto power over state laws, with states submitting their laws to Congress for approval.  But the Constitution would never have been ratified with that in it.

How did the debates on slavery affect the writing of the Constitution?  It was an important and contentious issue.  The “insure domestic tranquility” clause was important to Southerners because, while they were strong advocates of state’s rights, they wanted to be able to call in the federal government to suppress any slave revolts (which they did repeatedly over the next 70 years).

The 3/5 agreement -- where slaves were counted as 3/5 of a person for deciding representation in Congress -- was actually better in some ways than if slaves had been counted as full individuals.  If slaves were counted as 5/5, then the South would have had an overwhelming superiority.  Even so, the 3/5 clause played into the 1800 election and was the main reason John Adams was not re-elected.

What is the Occupy Wall Street connection to your book?  Holton’s book has been quoted repeatedly in statements by the Wall Street protesters.  He thinks it’s great that both the Tea Party and Occupy Wall Street people are citing his work.  “To you it looks like an interest in history.  To me it looks like my numbers on Amazon will go up.”

The argument that it is possible to tax the United States into a recession is used by both sides, though Horton doubts that raising taxes on the top 1% would have much impact on the economy and certainly has nothing to do with creating jobs.  

He also recalled an email he received from a group in Saudi Arabia who had chosen two books to be translated into Arabic.  One was Bill Clinton’s autobiography and the other was Unruly Americans.  The books were published in Dubai.  “The Arabic version of my book came out in the fall of 2010. The Arab Spring began a few months later... I’m just sayin...”

What role did Thomas Jefferson play in the Constitution?  He was not at the convention, of course, since he was in Paris as Ambassador to France.  But he was not a fan.  He thought the absence of term limits was especially appalling and called the President “a bad edition of a Polish King.”  He suggested that at least four states should withhold ratification until a Bill of Rights was added.  He argued strongly for freedom of speech, and separating the government from involvement with religion.  He also proposed an anti-monopoly amendment and one that would forbid standing armies in times of peace.

Is there anything in the Constitution that authorizes the federal government to pay for wars?  It’s an interesting and complicated question.  The federal government has the sole authority to declare war and Congress has the authority to create a federal budget, but there is “nothing “prospective” about paying for the wars.  

What about “undeclared” wars?  Congress had no money to fight Shay’s rebellion and that was one reason the Constitution gave it the power to tax. By the time of the Whiskey Rebellion in 1794, a Federal army could be raised and was led part of the way by George Washington.  Alexander Hamilton took over in Maryland and led the troops personally... in his official position as Secretary of the Treasury.

How important was the Interstate Commerce clause?  Not that big a deal in 1787.  “Today the federal government can step in if even a single marijuana leaf drifts over the border from California to Nevada.”  In 1787, states actively worked against each other -- a contract in one state might not be valid in another;  paper money from one state was not honored in another; most states imposed tariffs on goods “imported” from the others.  The Commerce clause was important but not nearly as significant to the founding fathers as the defense and public tranquility clauses:  from 1790 to 1796,  5 out of every 6 federal dollars were spent fighting Indian wars.

Comment.
Holton is an engaging, often humorous speaker.  He’s so full of information about his subject that he often runs ideas into each other, but he does so with an enthusiast’s energy and enjoyment.

He noted that the Constitution came out of a series of other documents -- The Articles of Confederation, the existing state constitutions, the Magna Carta and the Iroquois Six Nations agreements.  He also noted that the U.S. Constitution is the longest lasting “governing document” in history... and also the shortest.

He reminded us of the parallels between 1787 and now:  when the delegates went to Philadelphia the country was in the worst recession of its young history, here had been bubbles caused by speculation within the financial sector, property values had collapsed and there were popular revolts against taxes and the wealthy.

A useful handout contained other tidbits of information: Of the 55 delegates in Philadelphia, 51 were American born, 40 were investors, 33 were lawyers, 15 were planters and 8 had signed the Declaration of Independence.  Among the people NOT there:  Jefferson and John Adams (in France and England), John Hancock (ill), Sam Adams and Patrick Henry -- who thought any Constitution would give too much power to a central government.  George Mason refused to sign because 1) there was no Bill of Rights; 2) the House of Representatives gave only “a shadow” of real representation; 3) the Judiciary made justice “tedious, intricate and expensive.”

The ratification process set the stage for political parties.  Federalists supported it because the Constitution offered a system of checks and balances, a central government strong enough to actually govern and a good system for equal representation among the states.  Anti-Federalists opposed because the Constitution took too much power away from the states, authorized a standing army, made the President too much like a King and contained no Bill of Rights.

There are a few points that got complicated.  If we have “an underdog’s Constitution” who is the underdog?  Originally creditors were the underdogs -- they were the 10% whose rights were being usurped by the 90%.  But the Bill of Rights change the balance, guaranteeing rights of individuals gainst the power of a centralized government.  

Most of Holton’s arguments are persuasive:  the Constitution came into being because the founding fathers thought that popular democracy had failed.  Their concerns were very much economic ones and they centered on the need to establish rules of law regarding taxes, debt and credit.  The fact that this favored the interests of most of them is true, but not the whole truth:  they wanted a country -- and an economy -- that was stable and governable.  This didn’t work out as smoothly as they hoped. The nineteenth century included one economic collapse after another -- even while the country was growing dramatically.

It’s clear -- to me at least -- that “originalist” and “strict constructionist” arguments about the Constitution are pure bullshit.  Anyone who has browsed though the Federalist Papers, or read a book like Joseph Eliis’ Founding Brothers, knows that there was a lot of disagreement and compromise going on. Holton’s thesis -- that the amendments to the Constitution (a prima facie argument against originalism) have turned it into the opposite of the original document -- is pretty strong.  It was created as a dynamic document and has remained so.

The Constitution is like the Bible: you can make a case for almost anything -- and its opposite -- by quoting from it.  Waving the Constitution around to prove your point is both simple minded and pointless: 

one person’s “anti-American” accusation is another’s “American way” affirmation.

The Constitution was sent to the states for ratification s beginning in the summer of 1787.  It was not ratified until the summer of 1788.  That never would have happened if a bill of rights had not been promised.  Congress sent the first 10 amendments -- the Bill of Rights -- to the states in 1789.  It was ratified in December, 1791.

These lectures at the History Center are always pretty good... and they sell out.  The auditorium seats fewer than 250 people.  This year they have doubled up -- one talk in the morning, one in the afternoon.  Both sessions were filled for Holton’s lectures, though there are some individual tickets available for future talks.
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